To enhance mission performance, TSA is committed to promoting a culture founded on its values of
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RATIFICATION OF UNAUTHORIZED COMMITMENTS

Integrity, Innovation, and Team Spirit.

REVISION: This revised directive supersedes TSA MD 300.2, Ratification of Unauthorized
Commitments, dated January 29, 2016.

SUMMARY OF CHANGES: Name of originating Office changed from Office of Acquisition
to Office of Contracting and Procurement, Section 6, Policy, name of originating office changed,
Section 7, Procedures, name of originating office changed; and Section 8, Approval and
Effective Date changed.
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PURPOSE: This directive provides TSA policy and procedures for ratification of

unauthorized commitments.

SCOPE: This directive applies to all TSA organizational elements.

AUTHORITIES:

A. Federal Acquisition Regulation 1.602-3, Ratification of Unauthorized Commitments

B. Homeland Security Acquisition Manual 3001.602-3, Ratification of Unauthorized

Commitments

DEFINITIONS:

A.

Contracting Officer’s Representative (COR): An employee appointed in writing by a
Contracting Officer to perform designated contract administration activities in regards
to technical issues.

Contracting Officer’s Warrant: Written delegation of contracting authority to enter into
a contract, agreement, interagency agreement, or other business arrangement with a
contractor, state or local government, or another Federal agency that actually or
potentially commits or expends Federal funds.

Ratification: An act of approving an unauthorized commitment.

Ratification Official: The management official designated to consider and approve a
request for ratification.

Unauthorized Commitment: A contract or business arrangement made by a
Government employee who does not have the authority to commit the Government.
The resultant contract or business arrangement is non-binding.
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5. RESPONSIBILITIES:

A. Assistant Administrators or designees are responsible for:
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Precluding unauthorized commitments and holding accountable employees whose
actions lead to unauthorized commitments;

Discerning an unauthorized commitment that may have resulted from a simple
mistake from those that may have resulted from misconduct, and applying an
appropriate response to affix accountability there from;

Ensuring employees are familiar with the prescribed acquisition process and are
aware of the policy regarding unauthorized commitments; and

Taking the appropriate disciplinary action up to, and including, removal from the
agency when employees make unauthorized commitments. An appropriate
reference for actions available for supervisory consideration in these
circumstances is TSA Management Directive 1100.73-5, Employee
Responsibilities and Code of Conduct Specifically the TSA Handbook on
Employee Responsibilities and Code of Conduct and its Table of Offenses and
Penalties, G.19 discusses penalties for creating an unauthorized commitment that
should be considered for application to each employee whose violation of normal
procurement procedures resulting in an unauthorized commitment is deliberate,
knowing, willful, and/or primarily initiated for personal gain or is resultant from
other unauthorized conduct, or otherwise fails to meet the high personal conduct
standards of the Department of Homeland Security and TSA.

B. Assistant Administrator for Contracting and Procurement is responsible for:
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Serving as the Ratification Official for unauthorized commitments and taking all
necessary actions required regarding the ratification, and

Providing extensive formal training on the prescribed acquisition process and
direct assistance to program offices in requirements development, investment
review, market research, and acquisition planning.

C. Head of the Contracting Activity is responsible for reviewing the unauthorized
commitment and approving or rejecting for ratification.

6. POLICY:
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A. Only Contracting Officers and those government employees who have been delegated
specific acquisition authority from the Office of Contracting and Procurement, and who
act within the scope of their stated authority, shall enter into contracts or other business
arrangements on behalf of TSA. CORs do not have the authority to enter into contractual
agreements, modifications, or otherwise direct the efforts of contractors outside the
authority of their delegation.

B. Offices shall use proper acquisition procedures in obtaining goods and services to
support the mission. Mission need does not in itself justify an unauthorized
commitment or serve as the basis for ratification.

C. Avoiding Unauthorized Commitments:
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TSA employees shall consult with the Office of Contracting and Procurement for
procurement planning when they have not been delegated acquisition authority
and are in need of products or services to complete their mission; or when
employees with delegated acquisition authority need products or services
estimated to exceed their delegated authority.

Employees shall conduct market research with the vendor community. To avert
potential confusion, employees who conduct market research shall state that their
actions are conducted strictly for the purposes of market researchand do not
constitute a request for proposal, a contract, a promise to contract, or a
commitment of any kind. Further assistance and guidance on market research is
available from the Office of Acquisition.

COR’s and other TSA employees who function as “technical monitors™ shall not
direct the contractor to perform any task that would result in a change to the cost,
schedule, or scope of the contract, unless specifically authorized to do so by the
Contracting Officer or specific delegated authority. Other TSA employees shall
seek assistance and guidance from formally appointed COR’s prior to any
interaction with contractors. Under no circumstances shall the appearance of a
personal services arrangement be allowed.

Individuals who serve as the Government’s point of contact on a contract shall be
familiar with the contract’s requirements and terms. Providing amplifying
information contrary to stated contract terms, placing an order or directing tasks
against an expired contract, or directing contractors to perform in advance of a
formal contract modification all result in unauthorized commitments. This
includes ordering goods or services under contract options before that option has
been exercised by a contract modification.

Purchase card holders must ensure that a merchant will accept a purchase card
transaction prior to initiating any further purchase card activity. In the event the
merchant does not accept the purchase card, the transaction shall be canceled.
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(6) CORsand other TSA employees shall adhere to special procedures concerning
coordination of emergency veterinary care for TSA service animals. (See Section
7B)

7. PROCEDURES:

A. Ratification Requests:

(1) When anorganization discovers that an employee has made an unauthorized
commitment, the cognizant organizational element shall take immediate action to
examine the circumstances surrounding the action and determine whether a
request for ratification of that unauthorized commitment is an appropriate course
of action. Items for consideration to propose for an unauthorized commitment for
processing is whether the item represents a bona fide need of the government;
whether sufficient funding would have otherwise been available for such item;
whether the employee who has committed the unauthorized commitment has done
so before; whether some mission critical need was identified that precluded the
use of normal procurement and authorization, etc.

(2) The immediate supervisor shall report the unauthorized commitment to the next
level in the functional chain of command, and these employees should then
consult with their higher management level prior to requesting ratification. If the
higher management level concurs with the plan to request ratification, the
immediate supervisor and employee shall prepare a written request for ratification
in memorandum format containing the following items:

(@) A description of the bona fide Government requirement that necessitated the
unauthorized commitment;

(b) The reasons why the responsible employee(s) did not follow required
acquisition procedures;

(c) A detailed description of the circumstances that caused the unauthorized
commitment;

(d) A statement whether TSA incurred any benefit as a result of receipt of the
unauthorized supplies or services;

(e) The total dollar value of the unauthorized commitment;
(f) Current status of performance;

(9) The rationale used by the responsible employee(s) for their selection of the
vendor and identification of other sources they may have considered,;
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(h) The name of the employee who made the unauthorized commitment, and
identification of any higher-level supervisors or officials in the organization
who were aware of the unauthorized commitment at the time it was made;

() A statement regarding the training, counseling, and disciplinary action
applied to the employee who made the unauthorized commitment and higher
level supervisors or officials in the organization to preclude the event from
recurring. The statement must provide a rationale and amplifying remarks if
the responsible officials plan no disciplinary action;

(J) A specific recommendation that the transaction be rejected or approved and
ratified, and why;

(k) A determination that appropriate funds are available and were available at the
time the unauthorized commitment was made; and

() A copy of any other pertinent documents including invoices, receiving
reports, or other evidence concerning the unauthorized commitment. Note
that such documentation is not necessarily the predicate for identifying an
unauthorized commitment; an unauthorized commitment can occur without
such documentation issued by a vendor or received by the government,

The employee who made the unauthorized commitment must sign the request for
ratification and the employee’s supervisor must endorse the same memorandum.
By signing the memorandum, the employee and supervisor attestto the accuracy
and completeness of the information submitted. In instances where the employee
may have since left employment in the TSA, the organization having access to
information regarding the unauthorized commitment shall prepare the
memorandum, and the former employee’s supervisor shall sign it.

The requesting office must then send the request for ratification to the cognizant
Assistant Administrator or equivalent for endorsement. The requesting office,
upon endorsement by the cognizant Assistant Administrator, must submit the
request for ratification to the Contracting Officer for review and recommendation.

The Contracting Officer may recommend approval of the ratification request if the
Contracting Officer can:

(a) Determine the price to be fair and reasonable;
(b) Recommend that payment is in the best interest of TSA,

(c) Determine that settlement of the unauthorized commitment would not involve
a contract dispute subject to resolution under the Contract Disputes Act; and
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(d) Determine that the purchase would have been authorized, and the resulting
contract otherwise proper had an authorized Contracting Officer awarded the
contract.

If the Contracting Officer is unable to make an affirmative determination in all of
the above areas, the Contracting Officer shall notify the requesting office that the
action cannot be ratified and is rejected.

If the Contracting Officer is able to make anaffirmative determination and
recommendation in all of the above areas, the Contracting Officer will forward the
ratification package to the Deputy Chief Counsel, Procurement Law Division,
Office of Chief Counsel, for legal review and concurrence.

Upon completion of the required legal review and receipt of legal concurrence in
requesting ratification, the cognizant Assistant Administrator or equivalent must
send the ratification package, along with a funded Procurement Request in the
amount of the unauthorized commitment, to Assistant Administrator for Office of
Acquisition for ratification approval.

The ratification official will only consider a request for ratification submitted by
the Assistant Administrator or equivalent-level official that made the unauthorized
commitment. The ratification official will ratify an unauthorized commitment
request, only if it meets the criteria set herein, and the ratification is determined to
be in the best interest of TSA.

If ratification is requested and then approved by the ratification official, the Office
of Acquisition will then take steps to initiate and complete the appropriate contract
action to conclude the ratification process.

Special Procedure for Emergency Veterinary Care for TSA Service Animals: In the
event of an emergency requiring TSA to obtain veterinary care for animals, the
following procedures apply instead of those described previously.
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In eachinstance of emergency, the Program Manager must immediately contact
the Contracting Officer with responsibility for the affected program account with
all pertinent information as soon as possible following the initiation and receipt of
service animal medical care on an emergency basis.

Together with the Contracting Officer, the Program Manager will document and
certify in a memorandum the circumstances surrounding the emergency, attest to
the accuracy and completeness of the information submitted, and identify the
appropriate course of action to issue any contract necessary for such care.
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(3) The appropriate Office of Contracting and Procurement Division Director must
endorse the memorandum to make a positive determination that the care was
required on an emergency basis and approve the course of action to satisfy the
obligation, otherwise the ratification process for unauthorized commitments as
otherwise prescribed by this management directive shall be executed.

(4) The Program Manager will be required to provide an appropriately funded
Purchase Request with all pertinent information to the Office of Acquisition.

8. APPROVAL AND EFFECTIVE DATE: This policy is approved and effective the date of
signature unless otherwise specified.

APPROVAL
SIGNED August 22, 2017
Ronald B. Gallihugh 11 Date

Assistant Administrator for Office for
Contracting and Procurement

EFFECTIVE

Date

Distribution: TSA Assistant Administrators, Office Directors, Business Management
Office Leads
Point-of-Contact: Acquisition Policy Division, TSAProcurementPolicy@tsa.dhs.gov
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